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BRITT, opinion of the counselor:

This advisory opinion is in response to a formal complaint
alleging Health and Hospital Corporation of Marion
County violated the Open Door Law.! Attorney Tenley
Drescher-Rhoades filed an answer on behalf of HHC. In ac-
cordance with Indiana Code § 5-14-5-10, I issue the follow-
ing opinion to the formal complaint received by the Office
of the Public Access Counselor on August 22, 2022.

' Ind. Code § 5-14-1.5-1—10.



BACKGROUND

In this case we explore whether the Open Door Law (ODL)
requires a governing body of a public agency to authorize
the agency’s executive leadership to petition the Supreme
Court of the United States (SCOTUS) to grant a writ of cer-
tiorari.

On November 23, 2021, Health and Hospital Corporation of
Marion County (HHC) filed a petition for a writ of certiorari
with SCOTUS appealing a decision by the Court of Appeals
tfor the Seventh Circuit.? SCOTUS granted certiorari on
May 2, 2022.°

The facts and procedural history of the underlying litigation
are immaterial in this proceeding save for the fact that HHC
decided to file the petition for certiorari challenging an ad-
verse decision by the Seventh Circuit.

On August 22, 2022, Morgan E. Galloway Daly (Complain-
ant) filed a formal complaint with this office alleging HHC
violated the Open Door Law (ODL). Specifically, Daly ar-
gues HHC filed the petition without the HHC Board of
Trustees taking final action on the issue at a public meeting.

On September 22, 2022,* HHC filed an answer to Daly’s
complaint denying any violation of the ODL. HHC argues

2 Talevski v. Health and Hospital Corp. of Marion County, 6 F.4th 713 (7th
Cir. 2021).

8 Health and Hospital Corporation v. Talevski, 142 S.Ct. 2673 (2022),
Docket No. 21-806.

* HHC requested and received an extension to file a response to the
complaint.



the ODL does not apply because the decision to petition
SCOTUS was not made by HHC’s Board of Trustees.

HHC argues the complaint fails to recognize the organiza-
tion’s statutorily unique corporate structure.® Specifically,
HHC contends the Board—consistent with Indiana Code
section 16-22-8-34(a)(1)—delegates the authority to defend
HHC against litigation to its executive staff, which includes
the president and executive director along with the agency’s
general counsel.

HHC analogizes the SCOTUS petition to the countless
other actions the executive staff has taken to defend the or-
ganization’s legal interests in the approximately 3,000 other
litigation matters that involve HHC annually.

HHC asserts this distinguishes the case from a prior opinion
where this office concluded that a board of zoning appeals
violated the ODL by advancing litigation without a public
meeting.

ANALYSIS
1. The Open Door Law

The Open Door Law (ODL) requires public agencies to con-
duct and take official action openly, unless otherwise ex-
pressly provided by statute, so the people may be fully in-
formed. Ind. Code § 5-14-1.5-1. As a result, the ODL re-
quires all meetings of the governing bodies of public agen-
cies to be open at all times to allow members of the public
to observe and record the proceedings. See Ind. Code § 5-
14-1.5-3(a).

5 Opinion of the Public Access Counselor, 22-FC-45 (2022).



Health and Hospital Corporation of Marion County (HHC)
is a public agency for purposes of the ODL; and thus, is sub-
ject to the law’s requirements. Ind. Code § 5-14-1.5-2.
Moreover, HHC’s Board of Trustees is a governing body for
purposes of the ODL. See Ind. Code § 5-14-1.5-2(b).

As a result, unless an exception applies, all meetings of the
HHC Board must be open at all times to allow members of
the public to observe and record.

1.1 ODL definitions

Under the ODL, “meeting” means “a gathering of a majority
of the governing body of a public agency for the purpose of
taking official action upon public business.” Ind. Code § 5-
14-1.5-2(c).

“Official action” means to: (1) receive information; (2) delib-
erate; (3) make recommendations; (4) establish policy; (5)
make decisions; or (6) take final action. Ind. Code § 5-14-
1.5-2(d). “Public business” means “any function upon which
the public agency is empowered or authorized to take offi-
cial action.” Ind. Code § 5-14-1.5-2(e).

Notably, the ODL defines “final action” as “a vote by the
governing body on any motion, proposal, resolution, rule,
regulation, ordinance or order.” Ind. Code § 5-14-1.5-2(g).
Additionally, the ODL mandates a governing body to take
all final action at public meeting. See Ind. Code § 5-14-1.5-

6.1(c).

6 See also Ind. Code § 16-22-8-6.



2. Final action

At issue in this case is whether the Open Door Law requires
HHC’s Board of Trustees to take affirmative final action
(e.g., a vote) before filing a petition for certiorari with the
Supreme Court of the United States. If so—as noted
above—the ODL requires the Board to take that final action
at a public meeting.

Daly says yes. HHC argues that its Board of Trustees dele-
gates the duty to defend the corporation against litigation
to the executive staft.

As a preliminary matter, it is important to acknowledge that
HHC’s Board of Trustees—by statute—is expressly vested
with both the executive and legislative powers of the corpo-
ration. See Ind. Code § 16-22-8-7.

This office agrees with HHC that this case is distinguishable
from the case addressed in our prior opinion 22-FC-45. As
a result, that case will not play a part in this analysis.

Instead, we turn to another opinion: 21-FC-169, which is
more on point here. In that opinion, this office reasoned that
a contract extension for a university president was so inex-
tricably intertwined with the board of trustees” powers and
duties that it would have been required to take final action
before the agreement was legitimized. That opinion focused
on both the board’s duties as well as a delegation of author-

1ty.



So too is the case here. The HHC Board and the corporation
has the power and duty to sue or be sued.” Its own website
states that: “An appointed seven-member Board of Trustees
governs HHC.”®

While some executive, operational, and administrative du-
ties will necessarily have to be delegated to staff, the voli-
tional decision and act of pursuing further litigation with
our country’s highest court is something else altogether.

Under the Indiana Business Corporation Law, all corporate
powers shall be exercised by or under the authority of, and
the business and affairs of the corporation managed under
the direction of, its board of directors.?

While HHC is not a traditional business corporation, its
corporate governance should be consistent with best prac-
tices and in the public interest.!©

That stated, it would certainly be impractical for the Board
to oversee every aspect of day-to-day operations, including
the minutia of litigation management.

HHC, however, asserts the Board delegates its litigation re-
sponsibilities wholesale to the executive staff. Notably,
HHC did not offer any resolution, policy, or ordinance ver-
ifying the Board’s delegation of authority to the executive
staff to do anything, much less an action of this magnitude.

" Ind. Code §§ 16-22-8-6, and -34(a)(1).

8 https://hhcorp.org/about.html

9 Ind. Code § 23-1-33-1.

10 Tax-supported hospitals are operated by public funds and in the pub-
lic interest. Porter Memorial Hospital v. Harvey, 279 N.E.2d 583 (Ind. Ct.
App.1972).


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972113995&pubNum=0000578&originatingDoc=N5FA2252075D011E99B6FF675D7C322AF&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&ppcid=678963bf052a43a1b1adbc557adc1a9e

While delegation as a matter of course is certainly under-
standable for enforcement actions, administrative litigation,
and routine negotiations, it strains credulity that a board of
any organization would not feel it incumbent to weigh in on
matters of substantial import such as filing a petition for
certiorari with SCOTUS.

Of course, not every motion or pleading requires Board rat-
ification or approval, but in most contexts, the decision to
file a petition for certiorari with SCOTUS is a monumental
undertaking.

It does not stand to reason that executive staff or general
counsel of an organization, or both, would have carte
blanche, blank check authority to act on the Board’s behalf
for a matter such as this. One wonders what the fallout
would be if the Board had an adverse reaction to litigation
strategy it did not approve.

As this office noted in 21-FC-169, under the ODL, final ac-
tion by a governing body must mean something. If an act as
momentous as petitioning SCOTUS to reverse the Seventh
Circuit is treated as a rote, secretarial task, then a board
simply becomes a performative, rubberstamp for executive
staft.

That is neither the spirit of the Open Door Law nor—in the
opinion of this office—the intent of the legislature.

It is unclear what judicial remedy—if any—is available to
the complainant for an ODL violation in this context. Still,
without more, the reasonable conclusion is the HHC Board
took final action outside of a public meeting, or it abdicated



its duty to mind and oversee the prodigious act of filing a
petition for certiorari with SCOTUS.



CONCLUSION

Based on the foregoing, it is the opinion of this office that
the Open Door Law requires a governing body to take final
action at a public meeting authorizing the agency to petition
the Supreme Court of the United States for a writ of certio-
rari.

/2/5”?

Luke H. Britt
Public Access Counselor
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